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fB -rf% sv wftv-wjqr & si+6ht qEW %t€r { d gg IV nIv % vfl wnf@dl dti qvrt, Tru vvq
vfBqNtqtwftv wm !q€®f.wqqq wlK6rv6m % Mr f%q+wjqT#fQx&8v6€r {I

Any person gggrieved by this Order-in-Appeal may file an appeal or revision
application, as,the_ one'mqy-be against such order, to the appropriate authority in the
following way.

vm vt©n vr !qftMr qr+qq:-

Revision application to Government of India:

(1) hdn©n€qqr©qfbfhm,1994=FTurn wmdtqqaTqqRnqa%vft+vtnaraqt
nara h 7qv.qtq6 #dmfK !#mr wMv @gftq ti1%, vm v@rl, fqv+qmq, tm@ f8uq,
q'WfT+fRV, :ftqq€wrvqq, +V€VFt, q€ftvdt: rloo01 q#qRqTqtvTeq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry bf Finance, Department of Revenue, 4th Floor, Je'evan Deep
Building, Parliament.8Freet, New Delhi - 110 00 1 under Section 35EE of the CEA 1944
in respect of the fQlIQWing.case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl qrq#l.§Tf+%qrq+ + vv !# FTfhFn©Tt + fM w=RrNqrwvqTngTt + qr fm
WTRIE+qqt WTmH+vrq&vragvqnt+,vrfMwvKrn4r wvnitqT}q{fWqrwT++
nfqdTw€rrK+€rvr@#T7fwn#fTav $ $1

In cas.e of any lo,ss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

If

(v) wm +'@TF'f+tft vg qr viet + fhrffRv vm vr vr qm % fRfhihr q

nwa vw % fTBa +Tr$#'q fr mab gT@ fwtfT aT qr vjqi + fhlffa7 el
.;: P : : : It'll _'..I
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In case of rebate of'duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are *
exported to any country or territory outside India.

I

(Tr) vfl $@%ry;rvnf%qfbn WHa%qT@ (+nTU IZTVqt)fMafMqw Tm 81

In case of goods _expOrted outside India export to Nepal or Bhutan, without
payment of duty.

(v) dfhiaw€q#tuw$qqr©%TqzTq+f%vqt wtt #ftaqrq4tq{83hQ+ aTt# qt q7
urn PR fhFT%!aTf8qWt3,Wftq bEIG WftTqtVqq WTF gn +f8v©f©fMv (+ 2) 1998

gRT l09 gRT f+W @ Tq8'l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) Mk RWQT Qr@ (wfiv) fhiqTqBfi, 200r bfhFT 9 b gMtV fRf+ftgTqT few 1IT-8 ta
srtbit t, tfqv qfiw + SIft BiTter !dq? f+ffq + dtv vr€ QT qtVw-qTelt u+ gMtv qi}qr gR a-a
yiBit % vrq afM qM f+=n wm qTfjql gti% vrq urn ! ©r ]@r eft{ # #at,r gTn 351 t
f+8fftv qt # !wmv % nv # vrq agn-6 TrVm # vfl qt 8dtqTfil{I

The above :application shall be made in duplicate in Form No. EA-8 as speciaed
under Rule, 9. of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Apped.. It should also be

accompanied by '4 CQpy of TR-6 C;hallan evidencing payment of prescribed fee as
prescribed under Section- 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfhmwqH%vrT qd+©vt6qqq VM@an wt qq6tciT @lt200/-'RTVT©m©
VFR;fEq§+@n6Tqq vr@&Rr©8'drrooo/- #$tv VTTTq#gNI

The revision application shall be accompanied by a fee of Rs.200/= .:where the
amount invQIVqc!_ b RypeQS One Lac or less and Rs.1,000/- where the amQU{lt.&lvolved
is more than:.Fgvpe9s One' +,ac.

#hiT qlvb +dbr.vnqT qEw R+ +qTql3Fftdh NIRTTf©qwr + vfl sr8,T:-

Appeal to Custom,' Excise,- '& Service Tax Appellate Tribunal.

(1) :rdhr aTfa.erm qf&fhFT, 1944 =R urTr 35-dt/35-1 h gmT:-
Under S.QQtiQn IP56/„ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfH©+'+fba+:+-qRTq gIvtr b vqTvr # wfM, wftmt % Tjme + ifbiT w, #.gbr
minT W 1{+ +Hm wiNk qTqTflnor (fRa) gt qfqpr &gbr ftfbm, H§qqTTK + 2nd IInT,
%THT TH, TV(qr, FRUTTFK, g§VqTRTR-3800041

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) aT 2"dflo9:f , '-Bahymali Bhawan, Asarwa, Girdhar Nagar, - ’At;ildd£bad:
380004. In p%ee-.g{ qqPeqlg gFher than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed- -add a: -Rind '6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied 'againgt- -. (one' which at least should be accompanied by a fee of
Rs. 1,000/-, R9..5,oqo/- an.d R$. 1C),000/- where amount of duty / penalty / demand /
refund is UPto 5 L’ac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft 'in favouf of Asstt. Registar o

sector ban}c-of. the place wh.ere the bench of any
place where the bgnch of the Tribunal is situated.

F a branch of any no£ningte public
nominate public the
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(3) IIft §vtqtqr:# #{##:Wt %r WniqT erm i utmtq IF qtwr % TRq #tv qr.g={itv wW
br + f%in +t+F.;iqTfRQi§tM %. iTt EjT qt f4 fBu q8 wi & gq+ % fRI' v'hM #ftMr
awTf#war qt: iqM:}[ W'H©N #rin grim fiT=n war g 1

In case :of- t:h.e'-;order: 'covers a number of order-in-Original, fee for each O.I.O.
should be paid in the :afote sAid manner notwithstanding the fact that the one appeal
to the Appellan! Tribunal:,or the one application to the Central Govt. As the case may
be, is filled to avoid scriFito ria.Work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqr@ TW gf&fbM-r970 vqr tRitfbv qt gIggt -1 % +mtv ftufftv fbtl WH au
©Tq©r qr q©wtqt V=rTf+=rfI fbhm nf&qTft % grtqr + + n+q =Ft in vf+liB 6.50 q+ vr @rTmq

qr©ft@wn€rnqTf@ I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment qutt}Qrjty_sjlaIL__ a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Tq ©tttHfb7 wwt qt'fhkRr m#qT+fhHt#t€n$RtVmWqf#af#nmm e qt fM
w, tr'thr UVa gmT++qTm wftdbrarnTf&qwr (qNffqf#) fhr;i, 1982 +Rfevel

Attention in invited-to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #hiT w, }Fdnuqrqq qj@ v{#qrw Wf}dhamTfbru W:a) q:r vR wfMt +qnq
f qMThT Earl(lj IT+ + (Pehalty) HT 10% if HIIT HaT ©fqqTf 81 €rRtfq, gRqmr if HRT

10 @ ON-BI -(Sd&tion 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finand&'Act;"'1994)

--1

h€kl#!!?' iM:$R§qT#t%#mFa,qnftv M q&r #tvNr(Duv Dem%;!;;i
( 1). ;§p,.(§eCbQr}); 1 ID'#T§T fIEffI:a ITfir;

(2) f+Rma &q& #RE: #t rTfPn; qI,

(?)_W}I?iM=$ fhm 6%mKtqafirl

% if WT, J M WfTd' tf xd if mr qT qFqT ifF wfm’ nRg @+ + Pr\ 9f.gIf gm fMri

wn BI

For an--aDpe-al- lu:be .'filed before the CESTAT, 10% of the DUtY ’& PenaltY
confirmed by ..the. Appellate.-Commissioner would have to be pre-deposited, provided
that the pre-dep9sit.amount shall not exceed Rs.10 Crores. it may be noted that the
pre_deposit is a mandatory c6ndition for flUng appeal before CEISTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act2 1944, Section 83 & Section 86 of thF Fh+nee
Act, 1994).

Unde£_Cen.tral. Excise and Service Tax, “Duty demanded’ shall include:
r

p 'n'f I =In

•PHH•n gUnn=+

’ ,(i) --:- --<.-arIiQ\{lit :'d6termined under Section 11 D;
i ;i}\ ci ::’ ; p;iIi:i,'III n.f r,.,000/.,'. Ar,,, r, nAy,T,n+ ProfI;+ +at/nrl •

(ii)- --:_ d„loU„t payable und,, Ru1, 6 ,f th, Cenvat C,edit qq.SS.

(6) (i) q©3ntqT q5rfI M qlm4. tut b wrw %Y T„T g’m qM XT @Y %TRy # a qh RK =N

q-,3+ro%Vmvqthqd$qvw&fRqTftT#T4 WT% 10% WW:#FqTRWtt
a

In view ,:of .above.; .an @peal against this order shall lie before the Ttibunal on

payment of’ 10% of.the duty'demanded where dutY or dutY and penaltY are u! dlspute,
or penalW, Where-penalty- alone is in dispute.”

::1-j . I ;':'+ I ; :: ICt:{:\
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ORDER-IN-APPEAL

The present appeal has been filed by M/s Shanti Educational

Initiatives Ltd., 283, New Cloth ]Market, Outside Rail)ur Gate,

Ahmedabad (hereinafter referred to as “the appellant”) against

Order-in-Original No. 58/CGST/ Al)ad. South/ADC/T(3R/2022-23

dated 19.12.2023 (hereinafter referred to as “the impugned order”)

passed by the Additional Commissioner, Central GST & Excise,

Ahmedabad South (hereinafter referred to as “the adjudicating

authority”) .

2. Briefly stated, the facts of the case are that the appellant,

registered under service tax with Registration No .

AAACC6327KSD001 provided taxable services such as Franchisee

Service, Intellectual Property Rights Service. Audit was conducted

on the appellant’s records for the period from April 2014 to June

20 17. During audit it was observed that the appellant were involved

in providing educational support services to preschools, K- 12, and

premium category preschools in India. The current operation

involves franchised preschools under different brand names like

Shanti Juniors, Shanti Asiatic School, and Shanti's Hopskotch etc.

across India. The services provided include planning, establishment,

management, and transformation of educational projects for K- 12

schools and pre-schools. The business model revolves around
operating through franchisees, where the appellant enter into

agreements with them, receiving fixed non-refundable one-time

franchise fees and recurring royalties for the use of the brand and

teaching methodologies from the franchisee. During the course of

audit for the period from April 2014 to June 2017, the Central Tax

Audit Commissionerate, Ahmedabad scrutinized their records, as a

result of which vide Final Audit Report No. 1359/2019-20 dated

09.03.2020, following eleven (11) Revenue Paras in which the

appellant were disagreeing with the objection remained unsettled (1)

Fees/Penalty for late filling/non-filing of ST-3 returns (2) Wrong

availment: of Swac:hh Bharat Cess (3) Short pt

e+at: T.I

lice tax

- 4 -



F.No. GAPPL/COM/STP/1573/2023-Appeal

on Director sitting fees (4) Non-payment of service tax on legal

service under RCM (5) Excess opening balance of Rs. 9,00,000/-

taken and credit of Rs. 3,90,224/- utilized not actually debited in

ST-3 return (6) Wrong availment of input service tax credit used for

trading (7) Short payment of service tax on account of reconciliation

of financial statement with ST-3 return (8) Non-payment of service

tax on the reimbursement in the provision of service (9) Non reversal

of proportionate cenvat credit in respect of common input service

(10) Non-payment of service tax on Goods Transport Agency (GTA)

service under RCM (11) Non-payment of service tax on works
contract service received under RCM.

2.1 The appellant were subsequently issued Show Cause Notice

bearing No. VI/ 1(b)/Tech-64/SCN/Shanti Edu/2019-20 dated

20.03.2020 wherein:

(i) Demand and recovery of Rs. 48,05,720/- under the provision of

Section 73(1) of the Finance Act, 1994 (hereinafter referred to as 'the

Act') and interest under Section 75 of the Act and penalty under
Section 78 of the Act.

(ii) Demmrd and recovery of Rs. 26,375/- under the provision of

Section 73(1) of the Act on legal service provided by the appellant

and interest under Section 75 of the Act and penalty under Section

78 of the Act.

(iii) Demand and recovery of Rs. 29,40,444/- under the provision

of Section 73(1) of the Act on Works Contract Service provided by

the appellant and interest under Section 75 of the Act and penaltY

under Section 78 of the Act.



I

the Act and penalty under Section 78 of the Act.

(v) Demand and recovery of Rs. 5,400/- under the provision of

Section 73(1) of the Act on director’s sitting fee and interest under

Section 75 of the Act and penalty under Section 78 of the Act.

(vi) Demand and recovery of Rs. 54,426/- under the provision of

Section 73(1) of the Act on GTA service and interest under Section

75 of the Act and penalty under Section 78 of the Act.

(vii) Demand and recovery of Cenvat Credit wrongly availed and

utilised Rs. 36,714/- under the provision of Section 73(1) of the Act

read with Rule 14(1)(ii) of Cenvat Credit Rule, 2004 and interest
under Section 75 of the Act read with Rule 15(3) of the Cenvat Rule

and penalty under Section 78(1) of the Act read with Rule 15(3) of
the Cenvat Rule .

(viii) Demand and recovery of Cenvat Credit wrongly availed and

utilised Rs. 9,00,000/- by showing wrong opening balance under

the provision of Section 73(1) of the Act read with Rule 14(1)(ii) of

Cenvat Credit Rule, 2004 and interest under Section 75 of the Act

read with Rule 15(3) of the Cenvat Rule and penalty under Section

78(1) of the Act read with Rule 15(3) of the Cenvat Rule.

(ix) Demand and recovery of Cenvat Credit wrongly availed and

utilised Rs. 3,90,224/- not debited from cenvat credit balance under

the provision of Section 73(1) of the Act read with Rule 14(1)(ii) of
Cenvat Rule and interest under Section 75 of the Act read with Rule

15(3) of the Cenvat Rule and penalty under Section 78(1) of the Act

read with Rule 15(3) of the Cenvat Rule.

(x) Demand and recovery of Cenvat Credit wrongly availed and

m-*'’'"---“-”““--'““:' a}”
Hr- 6 -



F.No. GAPPL/COM/STP/1573/2C)23-Appeal

Cess under the provision of Section 73(1) of the Act read with Rule

14(1)(ii) of the Cenvat Rule and interest under Section 75 of the Act

read with Rule 15(3) of the Cenvat Rule and penalty under Section

78(1) of the Act read with Rule 15(3) of the Cenvat Rule.

(xi) Demand and recovery of Cenvat Credit wrongly availed and

utilised Rs. 14,89,240/- under the provision of Section 73(1) of the

Act read with Rule 14(1)(ii) of the Cenvat Rule and interest under
Section 75 of the Act read with Rule 15(3) of the Cenvat Rule and

penalty under Section 78(1) of the Act read with Rule 15(3) of the

Cenvat Rule.

(xii) Demand and recovery of late fees/penalty of Rs. 41,900/-

under the provisions of Section 70 read with Rule 7C of Service Tax

Rules, 1994.

(xiii) The amount of Rs. 68,14,473/- received as -consideration by

the appellant from service recipient, and other units towards

reimbursement of expense should be included in the assessable

value for the purpose of charging service !ax as per Explanation

(a)(ii) to Section 67 (1) of the Act read with Rule 5(1) of the Valuation
Rules.

2.2. The SCN was adjudicated vide the impugned order wherein the

adjudicating authority had passed the order as under:

a) The demand of service tui amounting to Rs. 41,900/- was
confirmed under section 70 of the Act read with Rule 7C of the

Service Tax Rules, 1994.

b) The demand of service tax amounting to Rs. 2,817/- was

confirmed under section 73(1) of the Act read with Rule

14(1)(ii)along with interest under section 75 of the Act and

penalty under section 78(1) of the

the Cenvat Rule

Act read
qH;

15(3) of

- 7 -
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C) The demand of service tax amounting to Rs. 5,400/- was

confirmed under section 73(1) of the Act along with interest

under section 75 of the Act and penalty under section 78(1) of

the Act.

d) The demand of service tax amounting to Rs. 26,375/- was

confirmed under section 73(1) of the Act along with interest

under section 75 of the Act and penalty under section 78(1) of

the Act.

e) The demand of service tax amounting to Rs. 9,00,000/- was

confirmed under section 73(1) of the Act read with Rule

14(1)(ii)along with interest under section 75 of the Act and

penalty under section 78(1) of the Act read with Rule 15(3) of

the Cenvat Rule. The demand of service tax amounting to Rs.

3,90,224/- was confirmed under section 73(1) of the Act read

with Rule 14(1)(ii)along with interest under section 75 of the

Act and penalty under section 78(1) of the Act read with Rule

15(3) of the Cenvat Rule.

D The demand - of service tax amounting to Rs. 36,714/- was

confirmed under section 73(1) of the Act read with Rule

14(1)(ii)along with interest under section 75 of the Act and

penalty under section 78(1) of the Act read with Rule 15(3) of
the Cen\rat Rule.

g) The demand of service tax amounting to Rs. 48,05,720/- was

confirmed under section 73(1) of the Act along with interest

under section 75 of the Act and penalty under section 78(1) of

the Act.

h) The demand of service tax anrourrting to Rs. 6,72,459/- was

confirmed under section 73(1) of the Act gp,lay\interest

(bi{:dR
q<;>XtBQ Ji$ ,

{(sP 'q
+



F.No.GAPPL/COIVI/STP/1573/2023-Appeal

under section 75 of the Act and penalty under section 78(1) of

the Act. Out of proposed demand of Rs. 9,51,638/- the

demand of Rs. 2,79,179/- pertaining to the period 2014-15 is
vacated.

1) The demand of service tax amounting to Rs. 14:892240/- was

confirmed under section 73(1) of the Act read with Rule

14(1)(ii)along with interest under section 75 of the Act and

penalty under section 78(1) of the Act read with Rule 15(3) of
the Cenvat Rule.

i) The amount of Rs. 68, 14,473/- received as consideration by
the appellant from service recipient, and other units towards

reimbursement of expense was ordered to be included in the

assessable value for the purpose of charging service tu( as per

Explanation (a)(ii) to Section 67 (1) of the Act read with Rule

5(1) of the Valuation Rules.

k) The demand of service tax amounting to Rs. 54,426/- was

confirmed under section 73(1) of the Act along with interest

under section 75 of the Act and penalty under section 78(i) of
the Act.

1) The demand of service tax amounting to Rs. 29,40,444/- was

confirmed under section 73(1) of the Act along with interest

under section 75 of the Act and penalty under section 78(1) of
the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> in respect to the demand pertaining t

ST-3 returns, invoking section 70 of
: ::it( !! ! n d 1994

- 9 -
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and Rule 7C of the Service Tax Rules, 1994, the appellant

contest that they had filed return however they could not

produce the same claiming the system did not reflect their filed
return for the first half of F.Y. 2016-17.

In respect to the demmld pertaining to the alleged wrongful

availing of CENVAT credit on Swachh Bharat Cess (SBC), the

appellant argues for the credit of SBC based on a CESTAT's

order in the case of State Street Syntel Services Pvt. Ltd. [2019

(27) (J.S.T.L. 519 (Tri.-Mum) and emphasizes that Cenvat

Credit Rule is applicable for SBC.

In respect to the demand pertaining to service tax on Directors'

sitting fees„ the appellant argues that whole time directors are

employees, citing various Tribunal cases.

In respect to the demand pertaining to service tax on legal

services under Reverse Charge Mechanism (RCM), the

appellant claims a bonafide belief that no service tax was due,

arguing revenue neutrality due to eligibility for CENVAT credit.

In respect to the demand pertaining to service tax demand

relating to an excess opening balance of Rs. 9.00 lakhs, the

appellant acknowledges the clerical mistake for the excess

availed amount, agreeing to pay it but contests penalties.

In respect to the demand pertaining to the incorrect availing of

input service tax credit for trading activities, the appellant

argue that these services were used for providing taxable

franchise services and are directly related to their output
servIce .

In respect to the demand pertaining to non-payment of service

tax on reimbursement amount in the provision of service the

appellant submitted that advertisement is an integral part.
They assert that these advertisement on behalf of schools with

costs borne by clients and recovered on actual basis is
expenses incurred as pure agent and hence no service tax is
leviable

.>

>

>

>

>

>

C3 . e::
’ \ T b .: ''+)
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F.No. GAPPL/COM/STP/1573/2023-Appeal

> In respect to the demand pertaining to non-payment of service

tax of Rs. 54,426/- on GTA services under RCM, the appellant

claims that the service tax liability for Goods Transport Agency

(GTA) services was already discharged by the service providers,-

submitting that demand from the appellant would result in
double taxation.

> in respect to the demand pertaining to non-payment of service

tax on Works Contract Service (WCS) under RCM, I have gone

through the submission of the appellant wherein they contend

that the value over which the demand was confirmed by the

adjudicating authority includes services for which full rate

service tax was charged and paid, for this claim.

> They also claim that they have received 50 different services,

many of which do not fall under WCS. They also assert that in
most cases service tax has been recovered under forward

charge by the service providers.

4. Personal Hearing in the case was held on 13.12.2023. Shri

Sudhanshu Bissa, Advocate, appeared on behalf of appellant for the

hearing and rgiterated the contents of the written submission in the

appeal and requested to allow the appeal.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum, and

submission made at the time of personal hearing. In respect to the

first demand against the appellant pertaining to late filing/non-filing

of ST-3 returns, invoking section 70 of the Finance Act, 1994, and

Rule 7C of the Service Tar Rules, 1994, the appellant contest that

they had filed return however they could not produce the same

claiming the system did not reflect their filed return for the first half
of F.y. 2016-17. This is factual claim. it needed verification from the

)
_ \_ _ ..a



r„yO. uhF ,-' L/ bUIVl/ b I F/ lb 1 J/zu£o-Appeal

demand is not sustainable. Hence the demand is liable to be set

aside and the matter needs to be remanded for verification.

6: in respect to the second demand against the appellant

pertaining to the alleged wrongful availing of CENVAT credit on

Swachh Bharat Cess (SBC) paid by the appellant the respondent

claims that SBC is not mentioned in Rule 3(1) of Cenvat Credit

Rules, 2004, thus barring service providers from availing CENVAT

credit for SBC. However, the appellant argues for the credit of SBC

based on a CESTAT’s order in the case of State Street Syntel

Services Pvt. Ltd. [2019 (27) G.S.T.L. 519 (Tri.-Mum) and

emphasizes that Cenvat Credit Rule is applicable for SBC. The

judgment of the Tribunal is not applicable in the present case, as

the reliance is based on the case law of M/s. Shree Renuka Sugars

regarding sugar cess. Relying on CBEC's FAQ issued on 14-11-

2015, it is clarified that the Swachh Bharat Cess (SBC) is not

integrated into the Cenvat Credit Chain. Consequently, the credit of

SBC cannot be availed, and further SBC cannot be paid using the

credit of any other duty or tax, as stated in Question 14 of the FAQ.

Consequently, the appellant are deemed liable for a payment of Rs.

2,817/- for wrongly taken CENVAT credit on SBC along with

interest and penalty.

7. . In respect to the third demand pertaining to service tax on

Directors' sitting fees, I find that, as a Limited Company, the

appellant are liable for service tax under Reverse Charge Mechanism

(RCM) as per notification Nos. 30/2012-ST and 45/2012-ST read

with Rule 2(1)(d)(EE) of the Service Tax Rules, 1994. The appellant

argues that whole time directors are employees, citing various

Tribunal cases. However, the appellant’s submission lacks merit

due to the absence of proof regarding the directors' status, and the

cited cases pertain to remuneration, not sitting fees. Consequently,

the appellant are liable for discharging service tax of Rs. 5,400/-
under RCM, along with interest mld penalty.

p. ed ,I?
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7. In respect to the fourth demand pertaining to service tax on

legal services under Reverse Charge Mechanism (RCM), the

appellant is, as per the provision of Section 68(2) of the Finance Act,

1994, read with rule 2(d)(D)(I1) of the Service Tax Rules, 1994 and

Notifications No. 30/2012-ST dated 20th June 2012, the appellant

are liable to pay 100% service tax on legal services provided by

advocates. The appellant claims a bonande belief that no service tax

was due, arguing revenue neutrality due to eligibility for CENVAT

cr6dit. However, the appellant’s submission lacks merit, and I find

the decision made by the adjudicating authority right in respect of

defending revenue neutrality, relying the judgment in Star

Industries. Consequently, the appellant are liable for discharging

service tax of Rs. 26,375/- under RCM, along with interest and

penalty.

8. in respect to the fifth demand pertaining to service tax demand

relating to an excess opening balance of Rs. 9.00 lakhs erroneously

availed and credit of Rs. 3,90,224/- not debited in the ST-3 return.

The impugned order claims that the appellant incorrectly carried

forward the closing balance of March 20 17, leading to an excess

credit of Rs. 9,00,000/-. As per the table shown in para 28 of the

SCN excess cenvat credit availed by the appellant is reproduced as

below:

(Rs. Actual)

tamil 0,091

year ending march 20 17

m;==RMtTR-in
2017

2 0,000/

difference in Closing and opening
fri

'al



The appellant acknowledges the clerical mistake for the excess

availed amount, agreeing to pay it but contests penalties. Regarding

interest, I have peruse the table shown in para 30 of the SCN which

is reproduced below:

3 Return for the April-2017 to June-2017 (Revised)

a

1,83,5781,00,091Credit balance
,llrlrlg 72,79299,893/mont:h

Crel
56,245/16,406/month

balanceClosin: cre
2,00,125/1 ,83,578/.shown in ST-3

June-20 17

2,00,125

5,44,903

3,90,224/

3,54,804/

8.1. 1 find that the appellant had sufficient balance, however it

cannot be said surely whether till date the appellant have utilized

the wrongly availed cenvat credit or otherwise. Therefore, the

appellant are liable to reverse cenvat credit of Rs. 9,00,000/-

Whether interest is chargeable or not needs factual verification with

regard to Cenvat utilization till the date of reversal. Hence interest

applicability needs to be verified in remand. Since from the record

itself the matter appears to be a clerical mistake, penalty

applicability needs to be verified in remand. Additionally, for

utilizing CENVAT Credit of Rs. 3,90,224 and not reversing back the

same, I find that although the cenvat credit of Rs. 9,00,000/-, the

appellant had enough cenvat credit available to discharge the

liability of service tax for the month of April, 2017, May, 2017 add

June, 2017. As per the table shown in the irn})ugned order, the

appellant had earned legitimate Cenvat credit of Rs. 99,893, Rs.

72,792/- and Rs. 5,44,903/- in the respective months. Hence, these

legitimate earned credit could have been considered as used for

making payment of service tax of Rs. 16,406/-, 56,245/- and Rs.

3,90,224/-. Therefore, even without considering the Cenvat credit of

Rs. 9,OO,000/-, the appellant’s service tax liability of Rs. 16,406/-,

Rs. 56,245/- and Rs. 3,90,224/- was to to be

14
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discharged from the available Cenvat Credit. The adjudicating

authority acknowledges that the reversal of the excess Cenvat credit

of Rs. 9 lakh was already confirmed in the impugned order.

Consequently, it appears that it would be inappropriate to confirm

the demand for reversal of Cenvat credit of Rs. 3,90,224 once again.

This aspect need to be verified in remand.

9. In respect to the sixth demand pertaining to the incorrect

availing of input service tax credit for trading activities the

adjudicating authority finds that the appellant had wrongly availed

and utilized Rs. 36,714/- of service tax credit on courier services

exclusively used for trading franchise material goods. The appellant

arg)le that these services were used for providing taxable franchise

services and are directly related to their output service. They rely on

certain judgment9 viz. Dishman Pharmaceuticals & Chemicals

[A/ 1194-1195/WZB/AHD/2010 dated 12.08.2010, (2) Arnbalal

Sarabhai Enterprises Ltd (TA No. 433/2010], (3) Kodak India P IAd

[2012(280) ELT 453], [4] Parle International P. Ltd [2012 (278) ELT

625]. Ltd. Frulchise material are part and parcel of francise service

which is taxable. Hence there is no exempted service. Therefore

credit of Courier service will be available. Hence the demand is

liable to be set aside along with interest and penalty.

10. In respect to the seventh demand pertaining to short payment

of Service Tax payment arising from reconciliation of figures in the

financial statement of the appellant with those in the ST-3 returns, I

have gone through the submission of the appellant and the

averrnent of the adjudicating authority. The appellant has stated

that the major amount pertains to the cases where Franchisee has

first made agre6rnent and paid franchisee fee along with service tax.

Later they cancelled the agreement. The franchisee fee/roYaltY had

to be refunded. So effectively no service was pretied. TheY paid

th, S,,,i,, tax at th, time of agreement to A©§@$ HeR. So theY

- 15 -
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only refunded franchisee fee to the person seeking franchisee. On

such refunded amount no .service tax is payable. However, this

aspect needs to be thoroughly verified with documents. This fiWre
also included education training service provided to Gujarat

Knowledge society which is exempted under the Notification No.

25/2012-ST. However, the documents needs to be verified. Hence

the entire demand is liable to be set aside and the matter is liable to

be remanded back for fresh adjudication.

11. In respect to the eighth demand pertaining to non-payment of

service tax on reimbursement amount in the provision of service the

appellant submitted that advertisement is an integral part. They

assert that these advertisement on behalf of schools with costs

borne by clients and recovered on actual basis is expenses incurred

as pure agent and hence no service tax is leviable. However, the

appellant did not submit to the adjudicating authority documentary

evidence supporting the condition specified in explanation 1 of Rule

5(2) of the Service Tax Valuation Rules 2006. To ascertain the actual

liability of the appellant the detailed verification is needed Hence,

the matter needs to be remanded back for verification.

12. In respect to the ninth demand pertaining to non-reversal of

proportionate CENVAT credit of Rs. 14,89,240/-in respect of

common input service. The adjudicating authority states that the

appellant are engaged in both taxable and non-taxable service,

failed to maintain separate accounts for services like advertising and

internet used for both taxable and non-taxable service. The

appellant assert that advertising, internet and business promotion

services were used exclusively for franchisee service, taxable

activity, and as they are unrelated to trading, no CENVAT credit

reversal is necessary. Apart from the above said submission against

the demand of proportionate CENVAT Credit the appellant has

nowhere submitted that they were not involved in trading activity.

The nature of trading service needs to be as :ertal:n factual
i CE N FP
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records. If it is related to supply of franchisee material as part of

Franchisee Service, then it is taxable. No reversal is needed in that

case. However, this aspects needs to be verified. Hence the matter

needs to be remanded back.

13. In respect to the tenth demand pertaining to non-payment of

service tax of Rs. 54,426/- on GTA services under RCM, the

appellant claims that the service tax liability for Goods Transport

Agency (GTA) services was already discharged by the service

providers, submitting that demand from the appellant would result

in double taxation. I also find the appellant did not present

supporting documents for the claim to the adjudicating authority

that the service provider had paid the service tax. To ascertain the

actual liability of the appellant the detailed verification is needed.

Hence the matter needs to be remanded back for verification.

14. In respect to the eleventh demand pertaining to non-payment

of service tax on Works Contract Service (WCS) under RCM, I have

gone through the submission of the appellant wherein they contend

that the value over which the demand was confirmed by the

adjudicating authority includes services for which full rate service

tax was charged and paid, for this claim, the appellant did not

submit the document. They also claim that they have received 50

different services, many of which do not fall under WCS. They also

assert that in_ most cases service tax has been recovered under

forward charge by the service providers. Further they also said that

construction of director’s bun dow is a single residential unit which

is exempt under Notificaiton No. 25/2012-ST dated 20.06.2012.

Further Works Contract Service used for construction of educational

institution is also exempted under Notification No. 25/2012-ST

dated 20.06.2012. To ascertain -the actual liability of the appellant

the detailed verification is needed. Hence the matter needs to be

remanded back.
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15. In view of the above discussion, the order-in-appeal is passed

as under:

15.1. In respect to the first demand pertaining to late fee/penalty of

Rs. 41,900/-, 1 remand back the matter for verification and issuing
fresh order.

15.2. In respect to the second demand pertaining to credit taken on

SBC paid by the appellant of Rs. 2,817/-, 1 uphold the demand

along with interest and penalty.

15.3. In respect to the third demand pertaining to service tax on

Directors’ sitting fees of Rs. 5,400/-, 1 uphold the demand along

with interest and penalty.

15.4. In respect to the fourth demand pertaining to service tax on

legal service under RCM of Rs. 26,375/-, 1 uphold the demand along

with interest and penalty.

15.5. In respect to the fifth demand pertaining to reversal of

wrongful Cenvat Credit of Rs. 9 lakhs and Rs. 3,90,224/-, 1 remand

back the matter for verification and issuing a fresh order.

15.6. In respect to the sixth demand pertaining to incorrect availing

of input cenvat credit of Rs. 36,714/-, 1 set aside the demand along

with interest and penalty:

15.7. In respect to the seventh demand pertaining to short payment

of service tax of Rs. 48,05,720/-, 1 remand back the matter for

verification and issuing a fresh order.

15.8. In respect to the eighth demand pertaining to nonpayment of

service tax of Rs. 6,72,459/- on reimbursernent amount, I remand

back the matter for verification and issuing a fresh order.
- Z;';_-,
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15.9. In respect to the ninth demand pertaining to non-reversal of

proportionate Cenvat Credit of Rs. 14,89,240, 1 remand back the

matter for verification and issuing a fresh order.

15.10. In respect to the tenth demand pertaining to non-payment of

service tax of Rs. 54,426/- on GTA service, I remand back the

matter for verification and issuing a fresh order.

15.11. In respect to the eleventh demand pertaining to non-payment

of service tax of Rs. 29,40,444/- on Works Contract service, I

remand back the matter for verification and issuing a fresh order.

16.

The appeal filed by the appellant stands disposed of in above
terms .

\HTm (NW
Date :3 / .01.2024

Attested

&ra;m ( atOW)
a,d. va.a
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By RPAD L SPEED POST

To,
M/s .Shanti Educational Initiatives Ltd.
283, New Cloth Market,
Outside Raipur Gate, Ahmedabad

Copy to :

i) The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2) The Principal Commissioner, CGST, Ahmedabad South

3) The Additional Commissioner, Central GST, Ahmedabad South

4) The Deputy/ Assistant Commissioner (RRA), Ahmedabad South

5) The Assistant Commissioner (HQ System), CGST, Ahmedabad

South ( For uploading the OIA)

AK}uard File

7) PA file

- 20 -


